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case no title passes immediately. Benjamin, Sales, p. 4. The decision of 
the English case is in accordance with numerous American cases. To 
constitute a sale of personal property, especially under a penal statute, 
there must be a transfer of title for a certain consideration. Orders for 
goods do not constitute a sale in and of themselves; but the place of 
sale is the place where goods ordered are set apart to be delivered to 
th purchaser. Coffeen v. Huber, 78 111. App. 455; Ferbracht v. Common- 
wealth, 96 Pa. 449. But there are cases which are in direct conflict with 
the preceding cases. Swift v. State, 69 S. W. (Tenn.) 326 held that there 
was a sale of liquor without license where the agent of parties licensed 
to sell liquor obtained orders in a county where his principals were not 
empowered to sell, although the liquor was shipped from the licensed 
premises. There is still a third possible theory to support in a con- 
sideration of this case, and under which a prosecution for violation of 
liquor statutes may be obtained. Where the defendant on receiving one 
dollar from a friend in a town where the sale of liquor was pro- 
hibited, purchased whiskey in a license town and delivered the whiskey 
to his friend in the first town, the court convicted the defendant for 
illegally selling liquor, on the ground that the sale was made in the town 
where the liquor was delivered. Thus, the place of sale was held to be 
the place where delivery of goods was made. State v. Johnson, 52 S. E. 
(N. C.) 273. 

J. I. S. 

Master and Servant— Workmen's Compensation— Accident or 
Disease— Death by Heatstroke.— Pyper v. Manchester Liners Lim- 
(1916) Ct. of App., Eng.— A stoker employed on a steamer navigating the 
Red Sea died of a heartstroke consequent upon a collapse while in the 
course of his employment. Held, that death was due to the voluntary 
submission to certain normal causes likely to affect the deceased, and not 
to an accident within the meaning of the Workmen's Compensation Act. 

English cases are irreconcilably divided on this subject. Fenton v. 
Thorley (1903) A. C. 443, holding that where a workman ruptured him- 
self by over-exertion it was an accident in the course of his employment, 
has had a profound influence on subsequent English decisions. Brinton's 
Limited v. Turvey (1905) A. C. 230, held that decision binding upon the 
Court, applying the definition of that case, that an "Accident in the 
Workmen's Compensation Act means any unexpected or unintended result 
which causes personal injury." Thus it was held that a workman who 
was sorting wool and was infected with anthrax by a bacillus from the 
wool entering his eye, was injured by an accident. Ismay, Imrie & Co. v. 
Williamson (1908) A. C. 437, on the very question of death caused by 
a heatstroke in the stoke-room of a steamer, held death due to an acci- 
.dent. See Bryant v. Continental Casualty Co., 182 S. W. (Tex.) 672, 
holding the same as to sunstroke. Maskery v. Lancashire Shipping Co., 
7 B. W. C. C. accords. A very recent American decision, N. Y. Work- 
men's Compensation Com. in re Patrick Fennelly, File 14876, held that 
where a puddler in an iron factory fell and was injured, as a result of 
a fainting spell brought about by overheating, his injury was accidental. 
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Sinclair v. Assurance Co., 3 El. & El. 478, in accord with the principal 
case has adopted the prevailing doctrine of the law of accident in insur- 
ance that heatstroke is to be classed as a disease and not an accident. 
While in the popular mind there is a belief that sunstroke is to be con- 
sidered an accident, the courts have followed medical authority and 
recognized it as a disease. An architect who in the ordinary course of 
his labor contracted sunstroke was held not to come within the provision 
of the policy against injury sustained by accidental means. Dozicr v. 
Fidelity Ins. Co. of N. Y ., 47 Fed. 446. Courts of New York regard 
sunstroke as a disease. Appel v. Aitna Life Ins. Co., 180 N. Y. 514^ 
Elsey v. Fidelity & Casualty Co., 109 N. E. (Ind.) 413 ; also May, Insur- 
ance, § 519; Coos v. Insurance Co., 6 Thorp. & C. (N. Y.), 364. Medical 
authority recognizes the similarity of heatstroke to sunstroke, in nature and 
inducing causes, which per se should be a reason for establishing the 
same rule as regards both. Wm. Osier, Principles and Practice of 
Medicine, p. 390. 

B. L. 

Municipal Corporations — Governmental Functions — Zoological Gar- 
dens. — Hibbard v. City of Wichita, 159 Pac. (Kan.) 399. — The plain- 
tiff, a child of 4, was playing in a zoological garden maintained by the 
city of Wichita, and in placing her hand and arms upon a wire cage 
containing coyotes, was severely bitten. Held, the city is not liable, though 
its agents were negligent in not properly confining the animals, the main- 
tenance of such a garden being a governmental function. West, J., 
dissenting. 

Governmental functions have been defined as such powers of a muni- 
cipality as are to be exercised by the corporation for the public weal, 
in, or for the exercise of, which the municipality receives no compensa- 
tion or particular benefit. These functions are legal duties imposed by 
the state upon its creature, which it may not omit with impunity, but 
must perform at its peril. 28 Cyc. 267 ; Hill v. Boston, 122 Mass. 344. 
Such functions are served by the police power, Woodhull v. N. Y ., 150 
N. Y. 450, by the maintenance of a fire department, Wilcox v. Chicago, 
107 111. 334, and by those promoting public education. The dissenting 
opinion of the principal case appears ready to agree with the majority 
in holding a public park as a governmental function, yet it contends that 
the creation and maintenance of a nuisance, "excuseless and most malig- 
nant," is certainly not a governmental function. This argument appears 
to be sustained by the precedents in Kansas, and it is submitted that the 
dissenting opinion is in greater consonance with the Kansas authorities. 
See Murphy v. Fairmount Township, 89 Kan. 760; Kansas City v. Siese, 
71 Kan. 283. But there are cases in other jurisdictions which do not 
adopt the idea that maintaining parks is a governmental function. See 
especially Gartland v. N. Y. Zoo. Soc'y, 135 App. Div. 163; Silverman v. 
N. Y '., 114 N. Y. S. 59. This seems the more logical position, in view of 
the definition of a governmental function as a "legal duty." Assuming, 
however, that it is such a function, the dissenting opinion of the principal 
case seems the true doctrine, and in accord with the authority of its own 
state. 

A. N. H. 



